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INTRODUCTION 

1. With the current prevailing market conditions, many exploration and mining 

companies with projects in Western Australia have had administrators or liquidators 

appointed. Upon appointment, the administrators or liquidators must identify and 

familiarise themselves with what are usually the principal assets of a company – the 

granted mining tenements and, possibly, some pending applications for mining 

tenements.  

2. There are a range of obligations that continue to attach to a corporate holder of 

mining tenements or applicants for mining tenements, even during administration or 

liquidation, and administrators and liquidators are obliged to understand and address 

these matters. The aim of this paper is to provide a practical roadmap for 

administrators and liquidators of the mining laws in Western Australia and some 

commonly faced commercial and legal issues in disputes regarding tenements. 

3. This paper first provides a short overview of the Mining Act 1978 (WA) and Mining 

Regulations 1981 (WA), including the types of land over which tenements are granted 

in Western Australia, the types of tenements and their key features and obligations. It 

includes an overview of the application processes for tenements, how they may be 

forfeited or surrendered and how underlying land owners or occupiers can seek 

compensation for loss from the affects of mining. In the next section, the paper 

provides an overview of issues that can be faced by a company during administration. 
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The paper next provides an overview of issues that can be faced by a company during 

liquidation. 

MINING ACT ESSENTIALS  

Types of land 

4. The Mining Act recognises three general types of land in Western Australia as land 

“open for mining”: 

(a) “Crown land” (most of the State falls into this category); 

(b) “Public reserves and Commonwealth land”; and 

(c) “Private land” (this is freehold land, and includes much of the more densely 

inhabited south west of the State). 

5. These categories of types of land are relevant in two general ways under the Mining 

Act. 

6. First, they affect the processes a person (or company) will face in applying for a 

mining tenement. That is, issues faced before the tenement is granted and during the 

application process.  

For example, there is what is known as a “private land owner’s veto” for 

tenement applications over specified freehold land.
1
 This usually requires a 

land owner to give written consent before a tenement is granted.  

By way of further example, a mining lease cannot be granted over a national 

park or nature reserve under particular legislation without approval of both 

Houses of Parliament.
2
 

7. Secondly, if a tenement is granted, then there can be limits on the rights that the 

holder of the mining tenement or the ways the tenement holder can exercise their 

                                              
1
  Mining Act, section 29(2) (a tenement cannot be granted except with the consent in writing of the owner 

and the occupier of the private land, where such of the following things occur on the land - bona fide 

and regular use as a yard, stockyard, garden, orchard, vineyard, plant nursery, or plantation or land 

under cultivation (animals and livestock grazing), or which is a burial site or cemetery, or which is the 

site of a dam, well, spring or bore, or which has a “substantial improvement” erected, or which is 

within 100 metres of any of these items, or is less than 2,000m
2
 (which would cover most residential 

housing blocks)). As to limits, concerning section 27, see further: Australian Garnet Pty Ltd v Hose 

[2015] WAMW 1. 
2
  Mining Act, section 24(1)(b) and (4). 
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rights because of the special nature of the land concerned. These are issues faced by 

the holder after the tenement is granted. 

For example, for private land, a tenement holder must agree or have the 

Warden’s Court determine compensation for damage or likely damage to the 

land before the holder starts mining.
3
 

By way of further example, a tenement holder must obtain written consent 

from a pastoral lease holder (generally over “Crown land”) if the tenement 

holder intends to undertake mining or mining related activities near certain 

pastoral infrastructure or farming activities, or otherwise seek a special 

approval from the Warden.
4
 

Types of tenements 

8. There are a number of different types of mining tenements that can be granted under 

the Mining Act,
5
 of which we explain the key five: 

(a) prospecting licence; 

(b) exploration licence; 

(c) mining lease; 

(d) miscellaneous licence. 

(e) general purpose lease. 

9. The prospecting licence is a more limited licence for smaller scale activities. It can be 

for a maximum of 200 hectares, must be marked out to be applied for, for a four-year 

term (with provision to extend for a single further four-year term), allows extraction 

or disturbance of up to 500 tonnes of material from the ground (or higher if the 

Minister gives special approval) and usually requires at least $40 per hectare spent on 

it per year (as part of the expenditure condition on the licence). There are obligations 

                                              
3
  Mining Act, sections 35 and 123. Mining is also broadly defined in section 8, so any activity related to 

or leading up to mining usually is captured by this requirement. 
4
  Mining Act, section 20(5). 

5
  We do not provide an exhaustive list of all types, only the most prolific. We have excluded other types 

of prospector’s permits, special prospector’s licences, retention licences and others. We have also 

excluded tenements granted under or in connection with state agreements – which are a very special 

type of tenement and need to be carefully dealt with after considered advice by those experienced with 

state agreements (lest the rights of the holder can be prejudiced). 
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to deposit a $5,000 security (an environmental bond, which can be increased), to pay 

annual rents to the Department of Mines and Petroleum (DMP) and rates to the Shire. 

10. The prospecting licence will usually be granted subject to various conditions.  

11. The holder of a prospecting licence has a right to convert the licence into a mining 

lease, if the holder wishes to pursue more substantial mining (that is, if they find 

significant mineralisation or a resource). 

12. Generally speaking, these are typically used by individual prospectors. They are 

generally not used by companies given limits on their size and amount of material 

(thereby limiting amount of drilling, given 500 tonne limits on drill core removal). 

Sometimes these are used by companies seeking to obtain ground for future, more 

speculative interest and on the outskirts of more substantial ground already held under 

other mining tenements. 

13. The exploration licence is the usual exploration title and used for larger scale 

exploration. Identification of the area relies upon a graticular block system, by which 

the State is divided into blocks and sub-blocks, so each has an alpha-numeric code. 

The minimum size is one block, with a maximum of 70 blocks (size per block varies 

depending on latitude, but each block approximately 2.8km/sq). The holder may 

extract up to 1,000 tonnes of material which can be excavated, extracted or removed 

from the licence (or more with special Ministerial consent).  

14. Applications are made from desktop and do not need to be marked out. The 

exploration licence will usually be granted subject to various conditions. 

15. A holder is obliged to meet expenditure conditions based on the size of the 

exploration licence (number of blocks) and its age. The expenditure requirements 

increase progressively (and substantially) through the life of the exploration licence. 

16. Exploration licences granted after February 2006 have 5-year terms, with a right to a 

single 5-year extension thereafter and then 2-year extensions thereafter. There are 

also compulsory surrender obligations whereby the holder must release parts of the 

licence they choose at intervals (to compel exploration). There are also obligations to 

deposit a $5,000 security (an environmental bond, which can be increased), to pay 

annual rents to the Department of Mines and Petroleum (DMP) and rates to the Shire. 
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17. The holder of an exploration licence has a right to convert the licence into a mining 

lease, if the holder wishes to pursue more substantial mining (that is, if they find 

significant mineralisation or a resource). 

18. The mining lease is the main productive mining title that allows full-scale mining and 

production. There is no limit on the amount of material that can be extracted (subject 

to any specific special conditions imposed on the tenement) and the lease confers 

exclusive possession for mining purposes, with the ability of the holder to build 

mining infrastructure on the lease (including such things as processing areas, 

stockpiles, mine camps, and various other infrastructure, so as long as connected to 

mining operations). The mining lease will usually be granted subject to a range of 

various conditions. 

19. An application for a mining lease requires marking out and also requires substantial 

application documents (mining proposals or mineralisation statements and statements 

of likely operations). The evident intention of the Mining Act is that people only apply 

for a mining lease when they intend to mine (and thereby prepare complex planning 

documents which the various sections of the DMP must review to approve). 

20. A mining lease has a 21-year term with a right of renewal for a further 21 years, and 

the right to request further terms thereafter (but in the Minister’s discretion to grant).  

21. There is no limit on the size of a mining lease, but the expenditure obligations of the 

holder increase with size. Again, there are obligations to deposit a $5,000 security (an 

environmental bond, which can be increased), to pay annual rents to the Department 

of Mines and Petroleum (DMP) and rates to the Shire. 

22. The miscellaneous licence is a special type of licence for mining related infrastructure 

which does not of itself permit any type of extraction of any materials from the earth.  

23. A miscellaneous licence application does not need to be marked out. The term of a 

miscellaneous license is 21 years. There are no expenditure obligations on 

miscellaneous licences, although a holder must pay annual rents and shire rates. 

24. The general purpose lease is another special type of lease for mining related 

infrastructure. It is now mostly used for larger mining infrastructure areas where 

various activities are to take place other than actual productive mining. It is, 

otherwise, in many respects like a mining lease – as to means of application (marking 

out), terms and conditions. 
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Applications for tenements (and outline of process) 

25. The process for applications for mining tenements differs depending on the type of 

tenement: 

(a) For prospecting and miscellaneous licences – applications are determined by 

the mining registrar if there is no objection lodged, and by the warden in a 

hearing if an objection is lodged. 

(b) For exploration licences, mining leases and general purpose leases – 

applications are considered by the mining registrar if there is no objection 

lodged and by the warden in a hearing if an objection is lodged, and then the 

mining registrar or warden sends a report and recommendation as to grant or 

refusal to the Minister for Mines, and it is the Minister who determines 

whether to grant or refuse the application. 

26. Generally, an objection can be lodged within 35 days of an application for a tenement 

being lodged. Any person can lodge an objection and they can raise any ground of 

objection. Ordinarily, objections might be received from: 

(a) pastoralists; 

(b) competing exploration or mining companies; 

(c) private land owners; 

(d) native title claimants or registered native title holders, or other less formally 

formed groups seeking to protect some heritage sites; 

(e) prospectors; 

(f) local governments and shires; 

(g) environmental action groups or residents associations. 

27. It is unnecessary to detail here how Wardens determine objections based on different 

regulatory, compliance, environmental, native title, competing land use and other 

issues. It is sufficient to note that an applicant for a tenement may find itself in a type 

of litigation with an objector before the Warden, which must be determined prior to a 

tenement application is granted or refused. 
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28. The Minister for Mines has an overarching power under section 111A of the Mining 

Act to terminate or refuse any application for a mining tenement which he considers it 

is in the public interest to so terminate or refuse. 

29. Often there are numerous competing applications for tenements over the same 

geographical area. Without exploring all of the intricacies of these situations, it is 

enough to say that there is a procedure for priority of applications set out in section 

105A that depends, essentially, on who has complied first with the “initial 

requirement” which is then listed for each type of tenement. Where there is particular 

interest for an area, by reason of the geology or the market for a particular mineral at 

the time, this competition for ground may mean that an application for a tenement 

which has priority over others has some particular worth. 

30. It may be noted that the miscellaneous licence is a special type of tenement in that, 

like the special prospecting licence for gold, it is the only tenement that can be 

granted over the other types of mining tenements. The miscellaneous licence will only 

be granted if it can co-exist with the underlying tenement, based on an assessment of 

co-existence, so this type of licence can give rise to special and additional problems 

about co-existence and concurrent use.
6
 

31. It may also be noted that an applicant for a mining tenement can withdraw their 

application voluntarily without proceeding to hearings or determination as to grant or 

refusal, as can an objector abandon or have dismissed their objection to a tenement 

application. 

 

Forfeiture and exemption applications 

32. The mining tenements which give rights to prospect on, explore or mine land (the 

prospecting licence, exploration licence and mining lease) are subject to what are 

called “expenditure conditions”.
7
 An expenditure condition is essentially a condition 

                                              
6
  For example, a miscellaneous licence for a road which connects a mine with a major road, to allow 

minerals to be transported to another location (such as a port), may need to cut across an exploration 

licence. This can give rise to a dispute as to access, the rights of the underlying tenement holder and 

may require the parties to litigate their dispute before the Warden or reach an access agreement. 
7
  Mining Act, section 8 [definition of “expenditure condition”], provides: “in relation to a mining 

tenement means the prescribed conditions applicable to a mining tenement that require the expenditure 

of money on or in connection with the mining tenement or the mining operations carried out thereon or 

proposed to be so carried out”.  
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requiring a minimum amount of money to be spent each year on the tenement by the 

holder. These are some of the express statutory obligations of holders of these 

tenements.
8
 

33. The amount required is determined by application of formulas set out in the Mining 

Regulations
9
 and the precise amount that must be spent on a particular can be found 

on the electronic tenement register. There are limits on the types of expenditure and 

the amounts of certain types of expenditure that can be relied upon for a holder to 

demonstrate compliance with the annual expenditure condition. These are also set out 

in detail in the Mining Regulations.
10

 

34. The rationale for expenditure conditions is worth noting. The mineral rights of the 

Crown in right of the State of Western Australia are conferred under the Mining Act 

in exchange for the statutory condition imposed on a tenement holder to meet the 

minimum expenditure requirements of the lease or licence.
11

 That is because the aim 

of the Mining Act is to have private parties exploit those mineral resources to 

encourage investment, create employment and pay royalties to the State, all for the 

public benefit. 

35. If a tenement holder cannot meet the expenditure condition, then it may apply for an 

exemption from the expenditure condition within 2 months following the anniversary 

date of the particular tenement. There are numerous specific grounds for exemption 

that the holder may rely upon in section 102(2), including: 

(a) that the title to the mining tenement is in dispute; 

(b) that time is required to evaluate work done on the mining tenement, to plan 

future exploration or mining or raise capital therefor;  

(c) that time is required to purchase and erect plant and machinery;  

(d) that the ground the subject of the mining tenement is for any sufficient reason 

unworkable;  

                                              
8
  Mining Act, sections 50 (prospecting licence), 62 (exploration licence) and 82(1)(c) (mining lease). 

9
  Mining Regulations, regulations 15 (prospecting licence), 21 (exploration licence) and 31 (mining 

lease).  
10

  Mining Regulations, 96C. 
11

  Mining Act, sections 50 (prospecting licence), 62 (exploration licence) and 82(1)(c) (mining lease). 
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(e) that the ground the subject of the mining tenement contains a mineral deposit 

which is uneconomic but which may reasonably be expected to become 

economic in the future or that at the relevant time economic or marketing 

problems are such as not to make the mining operations viable;  

(f) that the ground the subject of the mining tenement contains mineral ore which 

is required to sustain the future operations of an existing or proposed mining 

operation;  

(g) that political, environmental or other difficulties in obtaining requisite 

approvals prevent mining or restrict it in a manner that is, or subject to 

conditions that are, for the time being impracticable; or 

(h) the “group reporting” ground – where the mining tenement is one of 2 or more 

mining tenements (combined reporting tenements) the subject of 

arrangements approved under section 115A(4) for the filing of combined 

mineral exploration reports and the aggregate exploration expenditure for the 

combined reporting tenements would have been such as to satisfy the 

expenditure requirements for the mining tenement concerned had that 

aggregate exploration expenditure been apportioned between the combined 

reporting tenements. 

36. There is also a general exemption ground in section 102(3) for any other prescribed 

reason (in the Mining Regulations) or in the general discretion of the Minister for a 

reason not in section 102(2)(a)-(h) (above). One reason prescribed for section 102(3) 

is if the company is in liquidation: regulation 102 of the Mining Regulations 1981 

(WA). 

37. If there is no objection to the exemption application, then the Minister for Mines (or 

their delegate in the Department) will determine whether to grant or refuse the 

exemption. 

38. Any person may lodge an objection to a tenement holder’s application for exemption. 

If an objection is lodged, a hearing will take place before the Warden. At such a 

hearing, the parties will lead evidence and make submissions as to whether the 

reasons in sections 102(2)-(3) (above) are made out. This is another type of potential 

litigation under the Act. Once the Warden has heard the application for exemption 
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and the objection, the Warden makes a recommendation to the Minister for Mines to 

either grant or refuse the exemption. 

39. Those who do not meet those expenditure obligations will either need to fit within the 

special case of obtaining an exemption from their obligations from the Minister (just 

explained), or may have their tenements forfeited by the industry self-regulating 

regime in sections 96 and 98 of the Mining Act. That is, under sections 96 and 98, any 

person may apply to forfeit the tenement within 8 months after a tenement’s 

anniversary date. The applicant must show non-compliance with the expenditure 

condition and the non-compliance is of sufficient gravity to justify forfeiture. 

40. The hearing of a forfeiture application is conducted before a Warden. The parties can 

call and give evidence about whether the expenditure condition was met and raise 

arguments about the whether the seriousness of the breach justifies forfeiture. As the 

holder will often need to prove the expenditure they undertook on the tenement or 

tenements in dispute, it can often be the case that a substantial amount of evidence 

must be produced in order to demonstrate tens or hundreds of thousands of dollars of 

expenditure (by testimony from witnesses and persons who did the works, from 

production of invoices and receipts and books of account). 

41. For prospecting licences, the Warden can choose to forfeit the licence, impose a fine 

in lieu (which is payable to the applicant) or impose no penalty. 

42. For exploration licences and mining leases, the Warden can choose to recommend 

forfeiture to the Minister, impose a fine or impose no penalty. If the matter proceeds 

on recommendation to the Minister, then the tenement holder will have the 

opportunity to put submissions in a letter to the Minister to seek to explain once more 

why their tenement ought not be forfeited. 

43. If forfeiture is obtained, then the tenement forfeited ceases to exist. The successful 

applicant for forfeiture obtains a right in priority to every other person to apply for a 

new tenement over the newly vacant land, in order to seek the grant of a tenement to 

the new applicant. 

44. The aim of this forfeiture process is to allow someone else better suited to spending 

money on exploration or mining to obtain a lease or licence over the area, so that they 

may exploit those minerals to the overall benefit of the State. As such, it is often said 

that there is a public interest or benefit in forfeiture proceedings under the Mining Act 
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which are part of the “use it or lose it” and “ground turnover” principles and industry 

self-regulation enshrined in the Mining Act.
12

 

 

Compensation proceedings 

45. Proceedings can be commenced in the “Warden’s Court”, which is a formal court 

(rather than an administrative tribunal where the Mining Act refers only to the 

“Warden”). It is unnecessary to detail the extent of the jurisdiction of the Warden’s 

Court than to note that proceedings for compensation can be commenced in the 

Warden’s Court by owners or occupiers of land for the affects and loss arising from 

mining. 

46. Compensation may be claimed under section 123, at least, for: 

(a) being deprived of the possession or use, or any particular use, of the natural 

surface of the land or any part of the land;  

(b) damage to the land or any part of the land;  

(c) severance of the land or any part of the land from other land of, or used by, 

that person;  

(d) any loss or restriction of a right of way or other easement or right;  

(e) the loss of, or damage to, improvements;  

(f) social disruption;  

(g) in the case of private land that is land under cultivation, any substantial loss of 

earnings, delay, loss of time, reasonable legal or other costs of negotiation, 

disruption to agricultural activities, disturbance of the balance of the 

agricultural holding, the failure on the part of a person concerned in the 

mining to observe the same laws or requirements in relation to that land as 

regards the spread of weeds, pests, disease, fire or erosion, or as to soil 

conservation practices, as are observed by the owner or occupier of that land; 

and 

                                              
12

  Re Warden Boothman SM; M J Edmonson (1984) Pty Ltd v Flint (Unreported, Supreme Court of 

Western Australia, Parker J, CIV 1631 of 1998, 24 June 1998, Lib No 980361) (“…in these respects 

the scheme of the Act may be seen to embrace industry self-regulation.”); Strother v Tavener [2016] 

WASC 85, [32] (Pritchard J) (“The Act operates on the premise that if a mining tenement is not used it 

may be lost.”). 
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(h) any reasonable expense properly arising from the need to reduce or control the 

damage resulting or arising from the mining. 

47. While compensation agreements are regularly entered into between private land 

owners and miners, very few disputes as to the amount of compensation have ever 

proceeded to a full hearing before the Warden’s Court.  

48. There are comparatively few precedents from which one can consider how the 

compensation provisions are applied or the quantum (amounts) of compensation one 

might expect could be ordered by the Court for the affects of mining operations. 

 

TENEMENT ISSUES FOR COMPANIES IN ADMINISTRATION  

Ensuring compliance with essential requirements – deadlines and notices 

49. It is important for an administrator to be aware of the conditions of the tenements and 

essential statutory requirements.  

50. Administration does not exempt the company from all of the usual requirements. It is 

necessary to obtain official tenement searches and diarise due dates for essential 

deadlines (as they can vary for each individual tenement). Main requirements include: 

(a) Rates – local government and Shire rates. 

(b) Rent – due to the DMP for holding the tenement each year. 

(c) Forms 5 or “operations reports” are due within 60 days of the anniversary date 

of the tenement. 

(d) Applications for exemption – these need to be applied for within two months 

of a tenement’s anniversary date. 

(e) Renewals – term renewal documents for tenements are due before their expiry 

so that an application to renew should be identified, prepared and lodged in 

advance. 

(f) Royalty returns, royalty reports and payments (if minerals have been 

extracted) are due quarterly. 
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(g) Programmes of work and mining proposals (if relevant) are required to be 

approved by the Minister (through the Department) before works are 

undertaken on prospecting licenses, exploration licenses and mining leases. 

51. In every case, check the conditions on the tenement in the titles database from an 

official search. These will show if there is some other special annual reporting 

requirement. Examples are special environmental reports or mine closure plans 

52. It is best to get assistance from the internal employees responsible for these or the 

appointed geologist, tenement consultant or lawyer who has been familiar with these 

matters. 

53. Also worth remembering is that communications from the Department and third 

parties will usually be addressed to the tenement holder’s address as found in the 

tenement register. Two problems can arise from this: 

(a) an external tenement consultancy may be the registered address and an 

outstanding creditor and be refusing to help or pass on official 

correspondence; 

(b) the company may be the registered address, or have a wrong address, or an 

office may be unmanned, poorly attended by secretarial staff or have unpaid 

or disgruntled current or former employees – such that official 

correspondence will not make it to the administrator. 

54. The administrator should look to promptly check each tenement and tenement 

application for the registered address and put in place protocols so important 

documents are not missed. Similarly, logging into the electronic register (Mineral 

Titles Online) regularly (weekly) to review for due dates and lodgments of dealings is 

a useful safeguard. 

 

Tenements subject to applications for forfeiture and exemption applications 

55. Proceedings stayed? When proceedings concerning tenements or tenement 

applications are on foot or commence after administration begins then the 

administrator will want to know if they get the benefit of the protective period in 

section 440D of the Corporations Act. 

56. Section 440D of the Corporations Act relevantly provides: 
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440D. Stay of proceedings 

(1)   During the administration of a company, a proceeding in a court against 

the company or in relation to any of its property cannot be begun or 

proceeded with, except: 

(a)   with the administrator’s written consent; or 

(b)   with the leave of the Court and in accordance with such terms 

(if any) as the Court imposes. 

57. By Corporations Act, s 435C(1), the administration of a company begins when an 

administrator is appointed under ss 436A, 436B or 436C and ends with the happening 

of any number of events, including, relevantly: 

(a) a deed of company arrangement being executed by both the company and the 

deed’s administrators (s 435C(2)(a)); 

(b) the company’s creditors resolve under s 439C(c) that the company should be 

wound up (s 435C(2)(c)). 

58. To reinforce the above, by s 435C(4), during the administration of a company, the 

company is taken to be under administration. 

59. As such, the requirement for the administrator’s written consent or leave of the Court 

is confined to proceedings begun or proceeded with during administration (as s 440D 

expressly provides), but not to proceedings commenced after the administration has 

finished. 

60. An application for forfeiture pursuant to s 98 of the Mining Act will likely be stayed 

by operation of s 440D of the Corporations Act 2001 if the holder of the tenement is a 

company in administration. Therefore, unless an applicant for forfeiture obtains the 

consent of the administrators of the holder or leave of the Supreme or Federal Court, 

these proceedings are stayed. This is confirmed by the decisions in various decisions 

of wardens,
13

 although the position may still be open to challenge in the Supreme 

Court.
14

  

                                              
13

  Van Blitterswyk v Sons of Gwalia Ltd [2005] WAMW 6 at [54]-[55] (Warden Auty); Van Blitterswyk v 

Sons of Gwalia Ltd [2005] WAMW 26 at [9]-[10] (Warden Auty). See also some aspects of the 

reasoning in Shields Contracting Pty Ltd (In Liq) v Glintan [2005] WAMW 5, particularly at [126], 

[127], [128]-[132] (Warden Calder) (although, at [128], Warden Calder assumes the wording “an 

action or other civil proceeding” is used in s 440D, when it is not). 
14

  There may be arguments still open about whether the reference to a “court” in s 440D includes the 

Warden acting administratively in a forfeiture matter (as compared to the Warden’s Court, operating 

judicially – see Re His Worship Calder SM; Ex parte Gardner (1999) 20 WAR 525 at 528 ([5]), Ipp J 

(with whom Pidgeon JJ generally agreed); Re Malley; Ex parte Gardner [2001] WASCA 29 at [12] 

(Malcolm CJ); Re Nicholls SM; Ex parte Plutonic Operations Ltd (2002) 27 WAR 56 at [16 (Wheeler 
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61. There is a substantial question as to whether an applicant for forfeiture requires leave 

under s 440D(1) to commence and pursue proceedings of objections to a tenement 

holder’s applications for exemption from expenditure conditions. It was assumed in 

one Supreme Court case that leave was required (although the Court noted the 

question is still open).
15

 There is extensively reasoned authority of Warden Calder 

that holds that no such leave is required to commence or proceed with objections to 

applications for exemption made by a company in administration: Shields 

Contracting (In Liq) v Glintan Pty Ltd [2005] WAMW 5. There are some authorities 

to the contrary, but in the authors’ opinion the reasoning of Warden Calder is more 

comprehensive and, with respect, preferable. 

62. Leave to proceed under s 440D. Turning to the test for leave that an applicant for 

forfeiture (and objector to exemption) will face if they seek leave to proceed from the 

Supreme Court or Federal Court.  

63. More recently, the authorities have emphasised a departure from the former approach 

granting leave under s 440D only in the rarest of cases. The preferred approach has 

been to discern whether leave interferes with the purpose of the protection s 440D 

offers during administration. As Hammerschlag J said in Larkden Pty Ltd v Lloyd 

Energy Systems Pty Ltd [2011] NSWSC 1305, [36]-[40]:
16

 

[36] I respectfully take a view different to that of Young J and Austin J. It 
seems to me that an approach which commences with an assumption that 
leave will only rarely be granted or that the Court must approach this type 
of application with a degree of caution greater than that with which it 
would approach the exercise of any other discretion within a particular 
statutory context where it must be satisfied that appropriate circumstances 
exist for the making of an order imposes upon the applicant a standard 
higher than that which the section requires. This is an unwarranted 
confinement of the discretion. 

 
[37] The policy underlying Pt 5.3A, as evinced by s 435A, is to maximise 
the chances of the beleaguered company staying alive. 

 
[38] The stay of proceedings imposed by s 440D may facilitate the 
achievement of this object, amongst others, by 

 

                                                                                                                                             
J, with Murray and Miller JJ agreeing); Global Doctor Ltd v Hodgkinson (2003) 28 WAR 286 at [35]- 

[38] (Barker J)). 
15

  In Van Blitterswyk v Sons of Gwalia Ltd (Administrator Appointed) [2006] WASC 283, [74] 

(Master Newnes), it was also noted that the tenement holder needs to lead evidence to show it has a 

good case for exemption if wishes to deny the applicant for forfeiture leave to proceed on its 

applications for forfeiture under section 440D. 
16

  See also Modcol v National Buildplan Group [2013] NSWSC 380, [17]-[24]. 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/index.html#p5.3a
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s435a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s440d.html
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(a)  affording the administrator time to assess and report on the 
company without the distraction of the proceedings; 

 
(b)  putting a brake on legal and associated costs; 
 
(c)  allowing time for the development of proposals which might 

preserve the value of the company as a going concern; 
 
(d)  giving the creditors time to consider their position for the purposes 

of the creditors' meeting; and 
  
(e)  in appropriate circumstances, preventing a creditor from obtaining 

some advantage over other creditors or potential creditors. 
 

[39] Whilst the discretion under s 440D must be exercised with the objects 
of the Part in mind, it remains one at large. A stay is the starting point. 
There must be circumstances which warrant its displacement. 

 
[40] Every application must be considered on its own circumstances. There 
are infinite possible scenarios. There may be a flurry or a dearth of 
meritorious applications. Those circumstances need have no particular 
quality of rarity. 

64. As just mentioned, each case will differ according to its circumstances but relevant 

considerations for the Court will include:
17

 

(a) as the primary consideration, as set out above in the Larkden case, the level of 

interference with the administration is a major factor; 

(b) whether the applicant has a strong or weak case for forfeiture; 

(c) prejudice to the applicant in denying leave, weighed against prejudice to 

others if leave is granted; 

(d) whether there is a public interest in proceedings (noting that, as identified 

above, forfeiture proceedings play an important role in policing compliance 

with expenditure conditions); 

(e) delay in seeking leave. 

65. Advice on Forms 5. If a Form 5 operations report is due for lodgment during the 

administration period, then it can be prudent to obtain external advice or assistance in 

completing the report prior to lodgment with the Department. As indicated above, 

there are some complexities in identifying what type of expenditure can be utilized. 

Moreover, an often not well understood intricacy is that there is a body of decisions 

                                              
17

  See others listed in Toll Holdings Ltd v Stewart [2016] FCA 256, [55] (Rares J). 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s440d.html
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from Wardens that so long as expenditure is incurred it can be relied upon, even if it 

was not paid for.
18

 

 

Tenement applications and objections 

66. If a company in administration has applications for mining tenements pending or has 

objections lodged against applications by other persons for mining tenements, then an 

administrator needs to assess these carefully. 

67. As indicated above, an application with priority to other competing applications in a 

particular area may have some particular commercial worth. For this reason, any 

decision made by an administrator withdraw or abandon an application for a tenement 

needs to be analysed carefully, so value is not being lost. As it is an application, it is 

incapable of being transferred through the ordinary transfer mechanisms under the 

Mining Act, and can only be transferred after grant (or through sale of the entity that 

made the application). 

68. Similarly, if an application is pending, then a mining registrar, warden or Minister 

may be expecting the application to be progressed. Failure to take steps to complete 

the approvals process for applications for mining tenements may result in their 

refusal. Administrators need to assess pending tenement applications to see that they 

do not face such risks. 

69. Relatedly, if an objection is pending to another company’s application for a tenement 

there may have been a good reason for this. An administrator should be careful not to 

unwittingly withdraw the objection or fail to take steps in proceedings before a 

Warden (resulting in the objection being dismissed), when the objection may be of 

commercial or strategic importance. An example is an objection by a company in 

administration holding an exploration licence which has a gold deposit, to a 

miscellaneous licence applied for by another entity which intends to build a road over 

                                              
18

  There are lines of authority in decisions of Wardens in this State that: (a) the actual payment of 

accounts for expenditure incurred on a mining tenement is not required to be made within an 

expenditure year before the holder of the mining tenement can claim the expenditure so incurred; and 

(b) the term “expend” does not require actual payment and simply the incurring of the liability to pay 

for the expenditure is sufficient: Bakarra Pty Ltd v Juler Pty Ltd (Unreported, Perth Warden’s Court, 

Warden Calder, 17 December 1990), pp 6-7; Richmond v Opaltrend Nominees Pty Ltd (Unreported, 

Perth Warden’s Court, Warden Calder, 7 October 1999), pp 17-21; Kennedy v Reif [2012] WAMW 11, 

[56] (Warden Wilson); Pawson v Northwestern Mining Co Pty Ltd [2013] WAMW 8, [67] 

(Warden Wilson). 
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the area of the deposit (and thereby make it practically impossible to access the gold 

deposit, if it is to be mined). 

 

Proceedings against the tenement holder for compensation 

70. Companies may have administrators appointed at a stage when there is a pending 

compensation proceeding before the Warden’s Court by a land owner or occupier for 

loss arising from mining.  

71. As these are proceedings in a formal court, the issues as to stays of proceedings 

pending or commenced by others against the company, under section 440D, can arise 

(as explained above). 

72. Administrators of exploration or mining companies seeking to resolve the 

proceedings with the claimant for compensation should proceed carefully with advice 

from mining lawyers, as the provisions of the Mining Act for compensation are 

largely untested and they provide compensation in different circumstances to other 

statutory processes (such as compulsory acquisition of land under Part 9 of the Land 

Administration Act 1997 (WA)). 

 
 

TENEMENT ISSUES FOR COMPANIES IN LIQUIDATION  

Ensuring compliance with essential requirements – deadlines and notices 

73. Again, it is important for a liquidator to be aware of the conditions of the tenements 

and essential statutory requirements.  

74. The matters referred to above for administrators apply equally to liquidators, in 

addressing essential requirements. 

 

Tenements subject to applications for forfeiture and applications for exemption 

75. Proceedings stayed? It is first necessary to determine if forfeiture proceedings are 

stayed when a holder is in liquidation. 
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76. Section 471B of the Corporations Act provides: 

Stay of proceedings and suspension of enforcement process                    

While a company is being wound up in insolvency or by the Court, or a 

provisional liquidator of a company is acting, a person cannot begin or proceed 

with: 

(a)  a proceeding in a court against the company or in relation to property of 

the company; or  

(b)  enforcement process in relation to such property; 

except with the leave of the Court and in accordance with such terms (if any) as 

the Court imposes. 

77. If the holder is ordered to be wound up under Part 5.4B of the Corporations Act, then 

ordinarily section 471B would stay the application for forfeiture. However, there are 

provisions of the Mining Act which modify this position, as the policy of the 

legislation appears to be that a company in liquidation by order of a court should not 

have some special preservation of its mining tenements. By the combined operation 

of section 5F of the Corporations Act and section 101 of the Mining Act, section 

471B of the Corporations Act does not apply so that no stay is imposed. 

78. If the holder is wound up voluntarily by the creditors or members under Part 5.5 of 

the Corporations Act, then section 500(2) of the Corporations Act operates to stay the 

applications for forfeiture unless leave is obtained from the Supreme or Federal 

Court. Section 101 of the Mining Act does not apply to a voluntary winding up: 

Shields Contracting Pty Ltd (In Liq) v Glintan [2005] WAMW 5 (Warden Calder). 

79. Application for leave to proceed? There is little in the way of useful authority from 

the Supreme Court (or elsewhere) as to how to one might assess whether a forfeiture 

application ought be granted leave to proceed under section 500(2).  

80. As to the period to which section 500(2) applies, section 500(2) has a different 

rationale to section 440D (that is, it would seem, to prevent disposition of assets by 

creditors claims other than through an orderly liquidation and distribution, rather than 

providing a protective period for the administrator to undertake their task).  

81. However, the policy of section 500(2) may be irrelevant given the different rationale, 

as the applicant for forfeiture’s application is not one of a creditor, but the invocation 

of a statutory process for forfeiture of statutory instruments of licence or lease. It is 

not open to make an analogy between queue jumping creditors, as the applications for 

forfeiture can proceed against a third party purchaser from a liquidator in any event. 

The matter awaits determination in an appropriate case. 
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82. Special exemption for companies in liquidation. As mentioned above, regulation 

102(2) provides a special reason for exemption from expenditure, for companies in 

liquidation. This is often missed. If a company in liquidation has a tenement subject 

to an application for forfeiture, a liquidator should consider whether an exemption 

from expenditure under regulation 102 can be applied for and obtained, which would 

have the effect of defeating the application for forfeiture. 

 

Tenement applications and objections 

83. As with tenement applications and objections for companies in administration 

(above), a liquidator should identify what the commercial or strategic value of the 

pending application or objections were before taking any steps to withdraw. 

 

Proceedings against the tenement holder for compensation 

84. Similar considerations apply as to proceedings for compensation in the Warden’s 

Court for companies in administration (above). 

 

Complexities of de-registration after winding up 

85. Some complexity arises if the liquidator completes the liquidation and proceeds to 

deregister a company which holds tenements or has pending tenement applications. 

(a) If a granted tenement is still held by the company upon deregistration, it is 

property that will likely vest in ASIC pursuant to section 601AD(2) of the 

Corporations Act.
19

 

(b) If an application for a mining tenement is pending in the name of the 

company, then it will not likely vest in ASIC as an application is not regarded 

as property (but only an expectancy under a statutory procedure). There is 

authority of the Full Court of the Supreme Court of Western Australia that 

                                              
19

  This has effect as a “transmission” of property on the “death” of a corporate holder: House of Peace 

Pty Ltd v Bangladesh Islamic Centre of New South Wales [2009] NSWSC 817, [84]-[85]. This was 

held in Treby v Goldmine Pty Ltd (Deregistered) [2014] WAMW 19, [15]-[23]. 
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holds that a tenement granted to a company that became deregistered prior to 

grant is void.
20

  

86. As to both of the above situations of deregistration, there remains a question as to 

whether the use of the procedure for devolution contains in regulation 102(1) of the 

Mining Regulations 1981 provides a statutory modification. That is, if a mining 

tenement or application validly remains held by, and in the name of, the liquidator 

personally, then deregistration of the company may not give rise to any of the above 

two situations. 

87. More vexed situations arise when the company that held the tenements is de-

registered and the tenements were subject to applications for forfeiture or applications 

for forfeiture are subsequently lodged after de-registration. A decision of Warden 

Wilson in Treby v Goldmine Pty Ltd (Deregistered) [2014] WAMW 19 addresses 

some of these issues.
21

  

88. As such, a liquidator may be reticent to de-register promptly until all outstanding 

issues concerning tenement applications and granted tenements are dealt with. 

                                              
20

  In Watson v National Companies and Securities Commission [1988] WAR 332, the Full Court had 

before it a case where a company was deregistered on 10 December 1985 while it held one prospecting 

licence and had two pending applications for prospecting licences. The two applications were granted 

after deregistration on 13 February 1986. Watson applied for forfeiture of all three. The legal status of 

the two prospecting licences which were granted after the holder was deregistered fell for 

determination in the Full Court on judicial review proceedings. Malcolm CJ said at page 337 “As at 13 

February 1986, I do not consider that the warden had before him the application of “any person”. At 

that stage, the Company had ceased to exist. The warden could not make a grant to “that person”. If 

that be right the purported grants of prospecting licences 13/1724 and 1725 were clearly void.”, and 

repeated this at page 339. Brinsden J took a similar view at page 353 and Wallace J expressed 

agreement with their honours reasons at page 349 (line 45). See too Yarri Mining Pty Ltd v Eaglefield 

Holdings Pty Ltd [2010] WASCA 132; (2010) 41 WAR 134, [53] and La Mancha Resources Australia 

Pty Ltd; Ex Parte re Polaris Pacific NL (De-registered Corporation) [2011] WAMW 3, [19]. 
21

  Some caution is needed with this decision. In the authors’ view, it is likely to be incorrect in so far as it 

fails to recognise that applications for forfeiture against tenements are likely to be proceedings in rem 

(lodged against the property themselves), rather than in personam (concerning a person). As such, 

misnaming the respondent as the deregistered company in a forfeiture application does not invalidate 

the forfeiture proceedings before the Warden. Further, the Warden attributed an unduly narrow 

construction of section 142 of the Mining Act and regulation 172 of the Mining Regulations. 


