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CITY INSOLVENCY DISCUSSION GROUP 

-  CONSTRUCTION CONTRACTS AND INSOLVENCY  - 

 

 

Background 

 

I practice in the building and construction industry as a mediator and conciliator, 

assisting contracted parties in dispute to resolve their differences by mutual 

agreement.  I also practice as an arbitrator, adjudicator and expert, determining the 

contracted parties’ dispute.  Besides that, I assist a number of suppliers, 

subcontractors, contractors and principals to both avoid and to resolve disputes.   

 

A good many of my clients came to me in the first instance because they were 

suffering financial hardship; hardship bought about by their own conduct or that of 

their principals.   

 

In two instances, my client came to me after it had sold its family home so that it could 

afford to pay its suppliers and subcontractors and purchase essential goods and 

services so that it could continue to trade and avoid insolvency. 

 

I expect many of your clients have come to you, either voluntarily or otherwise, in 

similar circumstances. 

 

As I understand, the Corporations Act 2001 empowers an external administrator to 

prove and recover any debt or liability that is owed to the company.  That is where we 

have a common purpose and interest and that is the reason why Greg Quin invited me 

to speak to you today about insolvency in the context of construction contracts. 

 

Contractors, be they a head contractor, a subcontractor or a supplier, suffer financial 

hardship due to their own conduct or that of the next party ahead in the contract 

chain. 

 

A contractor may, through carelessness – 

 

(a) tender a price that is less than the cost of the work or service.  Last Friday, Roy Hill 

head contractor Samsung C&T confirmed industry expectations of a budget 

blowout by flagging a $1 billion loss on the Pilbara iron ore project.  It may be that 

such a loss is wholly attributable to the low price tendered by Samsung.  If so, then 

there is little any administrator might do to remedy the loss. 
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(b) A contractor may, through carelessness, fail to carefully read the conditions of 

contract and identify provisions that may cause it harm.  Many principals and head 

contractors have bespoke forms of contract which contain draconian provisions.   

 

(i) In one such contract, the head contractor was entitled to suspend the works 

for any cause whatsoever.  A cause other than the subcontractor’s failure to 

perform its obligations in accordance with the subcontract entitled the 

subcontractor to claim an extension of time and be paid by the head 

contractor the amount specified in the Schedule for each day by which the 

Date for Completion was extended.  The amount of Agreed Damages in the 

Schedule was shown to be $1 per day.  Accordingly, when the head contractor 

suspended some critical work under the subcontract for 5 days, the 

subcontractor was entitled to an extension of time of 5 days and payment of 

the handsome sum of $5.00.  The subcontractor at the time had a labour 

workforce of 143 men on the site and an obligation to pay each man 5 day’s 

wages.  In this instance, there is little any administrator might do to remedy 

the loss. 

 

(ii) In another contract, the Principal showed liquidated damages in the schedule 

to be $2 470.80 per calendar day.  The contractor was late in reaching 

Practical Completion by 35 days and the Superintendent deducted the amount 

of $86 478.00 from moneys otherwise due to the contractor.  It is well settled 

that liquidated damages must be a reasonable pre-estimate of the damages 

likely to be suffered by a principal in the event the party with whom it 

contracts is late in reaching Practical Completion. In the English case of Dunlop 

Pneumatic Tyre Co Ltd v New Garage and Motor Co Ltd [1915] AC 79, it was 

held to be a penalty if the sum stipulated is extravagant and unconscionable in 

amount in comparison with the greatest loss that could conceivably be proved 

to have followed from the breach.  Penalties are unenforceable.  In this 

instance, the contractor successfully argued the damages of $2 470.80 per 

calendar day or $17 295.60 per week were extravagant and exorbitant as they 

were totally disproportionate to the likely costs anticipated to be incurred by 

the Principal in the event the contractor did not reach Practical Completion by 

the due date.  In a similar instance, an administrator will have the same 

remedy. 

 

(c) A contractor may, through carelessness, fail to carefully read and study the various 

documents that comprise the contract and identify any ambiguities, 

inconsistencies or conflicts.  Contracts generally have, and ought to have, an order 
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of precedence for the various documents incorporated into the contract.  For 

instance, the order of precedence might be – 

 

1. Sub-Contract Instrument of Agreement 
2. General Conditions of Sub-Contract 
3. Annexures to the General Conditions of Sub-Contract 
4. Special Conditions of Sub-Contract 
5. Scope of Works 
6. Price, Payment Schedule and Variation Rates 
7. Specifications 
8. Drawings 

 

In this sub-contract, any inconsistency or conflict between the specifications and 

the drawings would be decided in favour of the specifications.  In a tender that is 

currently being priced by a client, the specification calls for a 200mm thick 

concrete slab floodway overlying a 150mm thick cement stabilised plant-

mix/pugmill base generally complying with certain tables contained in Main Roads 

Specification 501 Pavements.  The referred tables define the characteristics of a 

crushed rock base or manufactured material.  In conflict, the schedule of rates 

provides for a 150mm cement stabilised local laterite basecourse.  Rockbase is 

available from a quarry located some 185 km from the site whereas naturally 

occurring laterite gravel is available close by.  There is no order of precedence for 

the documents so my client has sought clarification from the principal as to its 

requirements.  It is expected the principal will issue an addendum in due course to 

remove the conflict. 

 

Another of my clients has contracted with a head contractor to provide soft 

landscaping to new roadworks.  The landscaping specification issued with the 

tender documents called for 50mm of Metro mix soil conditioner to turf and 

planting areas.  The item descriptions in the price schedule were not detailed, and 

called only for site preparation works.  My client said in its offer that it had 

provided for 50mm of Metro mix soil conditioner to turf and planting areas, 

consistent with the specification.  The contract document issued to my client for 

execution noted a revised landscaping specification, which was found later to call 

for 100mm of Metro mix soil conditioner.  My client’s tender with its qualifications 

was not incorporated into the contract and the contract included an ‘entire 

agreement’ clause.  Such a clause means the contract evidences the agreement 

between the parties and replaces all previous representations or proposals not 

contained in the contract.  The effect of the clause was that my client’s statement 



City Insolvency Discussion Group  Page 4 of 7 

 

in its offer that it had provided for 50mm of Metro mix soil conditioner to turf and 

planting areas had no contractual force. 

 

The contract document issued to my client was, in effect, a counter offer.  By fixing 

its signature to the document, my client agreed to provide 100mm of Metro mix 

soil conditioner to turf and planting areas for the price that it tendered for the 

lessor work.  This is illustrated in the English case of Butler Machine Tool Co Ltd v 

Ex-Cell-O Corp (England) Ltd [1979] 1 WLR 401 wherein an offer contained a price 

escalation clause.  A counter offer was then made without this clause; it contained 

a detachable receipt which the tenderer sent back with a notation that it assumed 

it was on its terms.  It was held that there was an offer, then a counter-offer, and 

the counter-offer was accepted because the detachable form was SIGNED, 

notwithstanding their reference to the original terms.  Lord Denning MR noted 

that: ‘In many of these cases our traditional analysis of offer, counter-offer, 

rejection, acceptance and so forth is out-of-date. …  The better way is to look at all 

the documents passing between the parties and glean from them, or from the 

conduct of the parties, whether they have reached agreement on all material 

points, even though there may be differences between the forms and conditions 

printed on the back of them. … Applying this guide, it will be found that in most 

cases when there is a “battle of the forms” there is a contract as soon as the last of 

the forms is sent and received without objection being taken to it. …  The difficulty 

is to decide which form, or which part of which form, is a term or condition of the 

contract.  In some cases the battle is won by the man who fires the last shot.  He is 

the man who puts forward the latest terms and conditions: and, if they are not 

objected to by the other party, he may be taken to have agreed to them.   

 

(d) A contractor may, through carelessness, fail to submit its progress claim by the 

time set out in the schedule or annexure.  Contracts often require the contractor 

to submit its progress claim on the 25th or 28th day of each month, for work carried 

out since submitting its last progress claim.  Progress claims submitted prior to the 

due date are deemed to have been submitted on the due date and progress claims 

submitted later than the due date are deemed to have been submitted on the due 

date in the following month.  In these circumstances, a contractor that submits its 

progress claim later than the due date will have to wait an additional month for its 

moneys to become due and payable. 

 

(e) A contractor may, through carelessness, fail to make a claim for an extension of 

time for Practical or Substantial Completion within the requisite time.  Australian 

Standard AS 2124-1992 requires the contractor to promptly give the 
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Superintendent in writing notice of anything that might delay the work under the 

contract and thereafter the contractor must give the Superintendent a written 

claim for the extension, setting out the facts on which the claim is based.  To be 

entitled to any extension of time, the written claim must be given within 28 days 

after the delay occurs.  On the face of it, a claim given any time after 28 days of 

the occurrence of the delay will be an invalid claim.  However, the same clause 

35.5 entitles the Superintendent to extend the time at any time before the issue of 

the final certificate notwithstanding the contractor is not entitled to an extension 

of time.  From Peninsular Balmain Pty Ltd v Abigroup Contractors Pty Ltd [2002] 

NSWCA 211, it is well settled that a Superintendent in the circumstances where he 

is empowered to grant an extension of time even when the contractor has not 

applied for it, must exercise the right fairly.  Clause 23 in the same Australian 

Standard requires the principal to ensure that at all time the Superintendent acts 

honestly and fairly.  The Court of Appeal held that a principal will be in breach of 

contract to the contractor if the Superintendent does not exercise its right to 

unilaterally extend time in the contractor’s favour.  Not all Superintendents are 

aware of the law.  Very few contractors are aware of the law.  The Courts will 

generally give proper regard to time bars, hence contractors need to be aware of 

their obligation to give timely notices for claims for time otherwise they might lose 

their entitlement to the related delay costs and be liable for liquidated damages 

for failing to reach Practical or Substantial Completion by the due date. 

 

A principal may, by intent – 

 

(a) deduct from moneys otherwise due to a contractor the costs it incurs in having 

others rectify defects and omissions in the contractor’s works.  The Australian 

Standards empower the Superintendent, upon discovery of work or materials that 

do not comply with the contract, to direct the contractor to rectify or replace the 

subject work or materials.  In his direction, the Superintendent must specify the 

time by which the contractor is to rectify or replace the work or materials.  In the 

event the contractor fails to comply with the direction, the Principal has the 

discretion to engage others to attend to the defects or omissions and the cost of 

having the work of removal, demolition, replacement or correction done by others 

will be a debt due from the contractor to the principal.  Absent any similar 

provisions in the contract, a principal’s common law entitlement to damages is 

limited until notice has been given to the contractor to rectify its work and there 

has been a failure to comply.  As a general rule, a principal is not entitled to any 

more than the costs of the cheapest remedy for the damage caused.  Consistent 

with that, a principal is bound to take all reasonable steps to mitigate its loss. Few 
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principals or Superintendent’s possess a good knowledge of the law and often the 

costs claimed by the principal or assessed by the Superintendent will be excessive. 

 

(b) A principal may, by intent, deduct from moneys due to the contractor any money 

due from the contractor to the principal otherwise under the contract and if those 

moneys are insufficient, the principal may have recourse to retention moneys and, 

if they are insufficient, then to security under the contract.  The Australian 

Standards and many bespoke forms of contract allow for such a set-off and 

contractors need to be aware of this possible liability in the event they have 

multiple contracts with a particular principal. 

 

(c) A principal may, by intent, not pay any or the whole of a contractor’s progress 

claim by the due date.  This could occur for a number of reasons – 

 

(i) The principal contends it incurred costs in engaging others to rectify the 

contractor’s defective work or materials. 

(ii) The principal contends it has right of set-off. 

(iii) The principal contends the work claimed by the contractor to be a variation is 

work within the contractor’s scope of works. 

(iv) The principal or its agent values the work of a variation at an amount less than 

that claimed by the contractor. 

(v) The principal does not have sufficient funds to make the payment. 

 

In the event a principal does not pay any or the whole of a contractor’s progress claim 

and the contractor considers it has been wronged, then it has a contractual remedy 

and very likely a statutory remedy. 

 

Depending on the provisions of the contract, any dispute arising from the non-

payment of a contractor’s progress claim might be resolved consensually through 

mediation or determinatively through expert determination, arbitration or litigation. 

These dispute resolution avenues have been about for a long period of time and I do 

not propose to say anything more about them. 

 

A principal’s failure to pay the amount claimed in a payment claim or to return 

retention or security will generally give rise to a payment dispute for the purposes of 

the Construction Contracts Act 2004.  Security of payment legislation of this type or 

‘fast track adjudication’ as it is commonly called is intended to keep the money flowing 

in the contract chain.  It gives an aggrieved contractor or principal the statutory right, 

alongside and separate to its contractual right, to prepare and serve an application for 



City Insolvency Discussion Group  Page 7 of 7 

 

the adjudication of its payment dispute on the other party and on a prescribed 

appointor in the absence of any agreement between the parties on a particular 

adjudicator. 

 

The application must be served within 28 days of the dispute arising.  The respondent 

then must prepare and serve its written response on the applicant and on the 

appointed or agreed adjudicator within a further 14 days.  The adjudicator, save for 

any extension of time, must publish his determination within 14 days of his receipt of 

the respondent’s written response.  Should the applicant be successful, it is likely to 

receive the determined amount within a week or thereabouts of the adjudicator’s 

determination. 

  

The time at which the dispute arises and the commencement of the 28 days have been 

the subject of a number of decisions of the Western Australian Administrative Tribunal 

and the Western Australian Supreme Court.  In the event the applicant serves its 

written application after the expiration of the 28 days, the adjudicator is obliged to 

dismiss the application for want of jurisdiction.  So be aware; the payment dispute will 

arise the day after the due date for payment or on the day the payment claim is 

disputed in the event the principal or its agent intervenes and rejects the payment 

claim prior to the due date for payment. 

 

I believe Tom Darbyshire will speak to you about an insolvent party’s chances of 

having a favourable determination enforced in the Court. 

 

In conclusion, you may find on occasions that another party is indebted or liable to 

your client under a contract and that entitlement will lie in the contract or may arise 

from the common law. 

 

Thank you all …….. 

 

 

 

 


