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SGC

If an employer does not pay the minimum amount of super guarantee (SG) to 
their employees by the due date, a SGC liability will likely arise.

SGC can be broken down as follows:

a) SG shortfall of each employee

b) Nominal interest (10%)

c) Administration fee of $20 per employee per quarter.

There is also Part 7 Penalty and general interest charge (GIC) applicable.



Part 7 penalty

Part 7 penalty is imposed if a taxpayer lodges their SGC statement late, or fail 

to provide a statement or information when asked during an audit.

The maximum penalty is 200% of the charge payable. 

There is a practice statement which governs how ATO officers should apply the 

penalty – currently subject to a proposed new draft. PS LA 2019/D1



Key points for SGC

Many SGC liabilities are Commissioner-raised and are “default assessments”. Data 
matching, single touch payroll and the rise of technology may increase ATO 
compliance action.

SGC adds up quickly.

If a taxpayer has paid all or some of their SG to their employees late, the taxpayer 
can seek a late payment offset (LPO) which reduces the total bill.

It is a priority debt for the ATO.

It can be the subject of a director penalty notice.



Proposed SGC Amnesty



Proposed SGC Amnesty

Historical arrears of SGC are common and often only come to light upon an 

employee complaint several months/years after the liability accrued. 

As a result, companies often deal with SGC audits concerned for periods years 

in the past. 

The practical downside for this is that the liabilities arise:

a) out of the blue (somewhat); and

b) the nominal interest, general interest charge can be astronomical.



Proposed SGC Amnesty - continued

If a taxpayer voluntarily discloses a SG shortfall to the ATO:

a)  between 24 May 2018 to 6 months after Bill receives Royal Assent;

b) and pertains to a March 2018 quarter or earlier,

Eligible employers will be exempt from the application of Part 7 Penalties on a 
shortfall to which the Amnesty applies.

Eligible employers will also be able to claim a tax deduction for any SGC imposed 
upon the employer in respect of that shortfall. Ordinarily a deduction is unavailable 
for SGC.



Proposed SGC Amnesty – Practical effects

1. Historically, amnesties are followed by a compliance blitz. Expect SGC audit 

activity to increase once the amnesty ends.

2. Expect companies to lodge under the SGC amnesty to save themselves the 

Part 7 Penalty and to gain the tax deduction HOWEVER expect then that 

the Commissioner will be empowered to issue a DPN to the director for the 

base SGC (which attracts no discount under the amnesty).



Director penalty notices

(DPNs)



DPNs

A director of a company can be made personally liable for the company’s 

income tax withholding (PAYGW or ITW), GST and SGC.

Before liability is crystallised, the Commissioner must issue a DPN to the 

director. 

DPNs give directors a 21 day limit to do certain actions or otherwise be made 

liable in parallel to the Company for the liabilities outlined in the notice.

There are defences available under the legislation.



DPNs - continued

A DPN can be either lockdown or non-lockdown.

Whether a DPN is lockdown or non-lockdown depends on when the activity 
statement (ITW) or SGC statement was due and when the activity statement or 
SGC statement was actually lodged, if at all.

If a non-lockdown DPN is issued, directors have the opportunity to avoid personal 
liability by having the liability paid, putting the company in administration or putting 
the company in liquidation before the 21 days expire.

If a lockdown DPN is issued, directors have the opportunity to avoid personal 
liability by having the liability paid before the 21 days expire.



Lockdown DPNs

The DPN will be a Lockdown DPN if:

a) if the liabilities are PAYGW/GST, the activity statement was lodged 
after 
3 months of the due date (or not at all); and

b) if the liabilities are SGC, the SGC statement was lodged after the 
due date (or not at all).

Therefore, subject to the above, a Lockdown DPN can be issued at any time, 
including after the company has entered administration or liquidation.



Lockdown DPN Timeline – Examples

21 April 202028 February 2020 28 May 2020 22 July 2020

Due date for 

SGC Q2/2020

Due date for 

BAS (ITW/GST) 

for March 2020

Due date for 

SGC Q3/2020
3 months and 1 

day after March 

2020 BAS is due



Lockdown DPNs when a company is in liquidation

When a Lockdown DPN is issued, or when the court proceedings are brought 
against a director as a result of that DPN, often, suddenly, previously unperturbed 
directors start engaging with the issue.

Recall that, a liability contained in a DPN is parallel liability of that of the Company. 
If:

a) the Company in liquidation pays a priority creditor dividend for SGC;

b) the Company objects to or amends its SGC liabilities successfully,

the director’s DPN liability commensurately reduces.



Lockdown DPNs and SGC – an example

So in many circumstances, when a director chose to disregard or not fully 

address company SGC audit activity, the Commissioner is left to assess the 

company as best it could with what information it had about the quantum of the  

company’s SG obligations.

These default assessments are often excessive; the Commissioner may 

assume no SGC was paid at all and raise broad-ranging assessments for all 

known employees for all presumed periods of SGC non-compliance.



Lockdown DPNs and SGC – an example

E.g. one employee complains that no SG was paid to them for 18 months. ATO 
attempts to contacts company. Company does not respond to audit. ATO issues 
SGC assessments for all known employees for entire 18 month period. 

It may that, simply, the Company did not pay SG to that employee because they 
were of the understanding they were a contractor. All other employees were paid 
mostly on time and mostly in full. But now we have broad-ranging SGC 
assessments based on all staff for all periods, despite the fact that most of the staff 
had been paid almost in full.

Now the Lockdown DPN makes the company director liable for these assessments 
even when he or she is no longer in charge of the company. Suddenly the director 
has an interest in getting the ATO to understand the true position.



Lockdown DPNs and SGC – an example

Let’s assume that there is no, or minimal, expected dividend to priority 

creditors. In other words, no SGC will be paid. 

The directors only hope to reduce their DPN liability is to have the SGC 

assessments corrected.

The Company has to lodge SGC amendments or objections. What is the 

problem here?



Lockdown DPNs and SGC – an example

The director does not have the ability to compel the company to lodge an SGC 

objection – the liquidator is the relevant officer of the company.

The director does not have standing to bring an objection in his or her own 

capacity – arguably, “not a person dissatisfied” with the Commissioner’s SGC 

assessment.

So the director needs to work with the liquidator to get the liquidator to bring 

SGC objections. Issues?



Proposed changes to DPNs



GST DPNs

The Treasury Laws Amendment (Combating Illegal Phoenixing) Bill 2019 has 

passed

Upon Royal Assent, it will, among other things:

a) enable the Commissioner of Taxation to collect estimates of 

anticipated goods and services tax (GST) liabilities; and 

b) make company directors personally liable for their company's GST 

liabilities in certain circumstances.



GST DPNs – practical effects

1) Anticipate that more DPNs will issue. We may see an increase in personal 

insolvency.

2) As liquidators, a company’s GST liabilities will require scrutiny. Whereas, in 

circumstances of little/no dividends, an insolvency company’s GST liability 

may have previously had little effect, liquidators may now be pressured by 

directors under parallel liabilities to amend erroneous GST assessments 

and lodge available balancing adjustments.

3) We may see section 588FGA Corporations Act 2001 (Cth) amended to 

include a director indemnity for GST.



Thank you

©Hall&Wilcox



Terminating an administration 

of a company to have it wound 

up in insolvency 
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Objects of Part 5.3A

Background - revisit

Harmer report recommended a recovery procedure with the aim that it would be:

• capable of swift implementation;

• as uncomplicated and inexpensive as possible; and

• flexible, providing alternative forms of dealing with the financial affairs of the company.

S435A

• Business, property and affairs of an insolvent company to be administered in a way that:

a) maximises the chances of the company, or as much as possible of its business to continue in existence; or

b) administration results in a better return for the company's creditors and members than would result from an 

immediate winding up.



Objects of Part 5.3A

Caselaw

Dallinger v Halcha Holdings Pty Ltd (admin apptd)

• Part 5.3A should be given a beneficial construction;

• Not limited to saving company from winding up; and

• Administration to result in better return than immediate winding up.

Commonwealth v Rocklea Spinning Mills Pty Ltd

• First objective - facilitate a resuscitation of an ailing company or its business;

• Second objective, if the first cannot be achieved – “more efficient realisation” of a company’s assets other than winding up; and

• DOCA is the means by which they are achieved:

o Does not assume full payment;

o Claims may be extinguished in full; and

o Order of priority prescribed in s556 may not apply.



s447A – Role of the Court

Background to s447A

Harmer report recommended

• Court have a broad power to make orders for the effective operation of the procedure; and

• Simplify and reduce the time and expense of the procedure, the Court should have a role to ensure that the procedure operates

in accordance with the law.

s447A General power to make orders

 The Court may make such order as it thinks appropriate about how this Part is to operate in relation to a particular 

company.

 For example, if the Court is satisfied that the administration of a company should end:

a) because the company is solvent; or

b) because provisions of this Part are being abused; or 

c) for some other reason the Court may that the administration is to end.

• An order may be made subject to conditions.



Cawthorn v Keira Constructions Pty Ltd

• s447A as a provision conferring an extremely wide jurisdiction to make any order 

considered appropriate for the operation of the regime.

Milankov Nominees Pty Ltd v Roycol Ltd

• Powers conferred under s447A are “unfettered”.

Construction of s447A



What if?

A company in voluntary administration:

1. is solvent or, not likely to become insolvent? 

2. no prospect for company, its business, to continue; or

3. cannot result in better return for creditors / members?



Case studies



Case study 1

Legal issues

• s437A(1) - administrators standing;

• s447A(1) - ending VA;

• s459P - winding up in insolvency; and

• s461(1)(k) – winding up on just and equitable grounds.

Carson, in the matter of Hastie Group Limited (No 4) [2012] FCA 968 

Orders

1. s447A(1) – administration ended;

2. s461(1)(k) – Hastie Saudi wound up on just and equitable grounds and s459P Hastie International wound in insolvency; and

3. Administrators’ remuneration was approved.

Background facts

• Hastie Group Ltd and 43 subsidiaries, notably “Hastie International” and “Hastie Saudi”;

• Middle East operations, no assets or operations in Australia and significant debt to bank syndicate;

• No reliable information in relation to the business, operations, assets and liabilities of Companies;

• No funding, accounting irregularities and all senior management have left;

• No local agent in Middle East to assist with investigations;

• UAE Laws do not recognise Administration process; and

• Continued Administration has no useful purpose.



Case study 2
Deputy Commissioner of Taxation v Woodings, Re; Toucan Display Systems (Aust) Pty Ltd (admin apptd) (1995) 16 

ACSR 266

Background facts

• Toucan was placed into VA in 1995;

• Toucan failed as it paid $’s to ANZ for loan on Peppermint Grove property, other business’ loans to ANZ and Morris’ 

Porsche;

• Creditors meeting under s439A – Admin aware Morris procured four proxies in exchange for payment of difference between 

dividend and debt;

• At the meeting, CMR rep asked if Morris was a de-facto and he said yes;

• Morris and associated parties involved in many failed companies owing the ATO 1986 to 1993 totalling $1,239,569.54; and

• CMR proposed company be wound up and motion was lost as Morris had 13 proxies.

Finding

• Court took into account that he held 13 proxies and did not give evidence;

• Creditors did not know the full background of Morris and his previous dealings with companies associated with him;

• Resolution to enter into a DOCA set aside;

• Court ordered termination of resolution and a winding up of the company in the public interest under s447A; and

• Toucan not allowed to be under Morris’ direct or indirect control.



Takeaways & questions

A company in voluntary administration:

• s435A is the moral compass of the Part 5.3A

• No longer achievable, consider costs implications of continuation of VA and winding up

• s447A can be used to terminate VA (or DOCA)



Thank you
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Merry Christmas and a Happy New Year

Next CIDG Session

Wednesday, 5 February 2020
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